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1. Purpose.  This Engineer Regulation provides guidance on procedures
and responsibilities for developing, submitting, and obtaining approval
of Local Cooperation Agreements (LCAs) for specifically authorized new
construction starts.  This regulation does not apply to Continuing
Authorities Projects.

2. Applicability.  This regulation is applicable to all HQUSACE
elements and all FOAs having Civil Works responsibilities.

3. References.

a. P.L. 99-662, Water Resources Development Act of 1986.

b. P.L. 100-676, Water Resources Development Act of 1988.

c. ER 37-2-10:  "Financial Administration, Accounting and Reporting
- Civil Works Activities."

d. ER 405-1-12:  "Real Estate Handbook," Chapter 12, Local
Cooperation."

e. ER 1105-2-50:  "Environmental Resources."

f. ER 1165-2-18:  "Reimbursement for Non-Federal Participation in
Civil Works Projects."

g. ER 1165-2-25:  "Navigation Policy:  Cost Apportionment of Bridge
Alterations."

h. ER 1165-2-29:  "General Credit for Flood Control."

i. ER 1165-2-30:  "Acceptance and Return of Required, Contributed,
or Advanced Funds for Construction or Operation."

j. ER 1165-2-120:  "Reimbursement for Advance Non-Federal
Construction of Authorized Federal Harbor and Inland Harbor
Improvements."

4.  Development of the LCA.

a. General.  LCA's are required for all authorized new start
construction projects.  For those projects to which the cost sharing
provisions of P.L.  99-662 apply, an LCA must be executed between the
local sponsor and the ASA(CW) prior to advertisement of the initial
construction contract for the project.  In addition, CECW-B will not
allocate Federal construction funds for a project until ASA(CW) approves
the financing plan and executes the LCA.

b. Special Agreements.  In some instances a separate 
memorandum of understanding, memorandum of agreement, or similar
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arrangement may be proposed or required with another Federal agency to
construct a usable element or feature of a new construction project.  As
in the case of LCA's, any such other agreement must be reviewed,
approved, and executed by the ASA(CW) for the Department of the Army
prior to the advertisement of any construction contract.  Any proposal
for such an agreement shall be submitted with the draft LCA for the
project in accordance with the procedures set forth in paragraph 7 of
this regulation.

c. Cost Sharing Applicability.

(1)  Cost Sharing for Navigation Projects (excluding inland
navigation projects).  Section 101 (a)(1) of P.L. 99-662 sets forth new
cost sharing requirements for navigation projects for harbors, inland
harbors, or any separable element thereof, for which a contract for
physical construction has not been awarded prior to the 17 November 1986
date of enactment of the Water Resources Development Act.

(2)  Cost Sharing for Flood Control and Other Purposes.  Section
103 of P.L.  99-662 specifies new cost sharing requirements for flood
control projects and projects involving hydroelectric power, municipal
and industrial water supply, agricultural water supply, recreation,
hurricane and storm damage reduction, and aquatic plant control as
project purposes.  Subsection (e)(2) of Section 103 states that such
cost sharing should not apply to the Yazoo Basin, MS Demonstration
Erosion Control Program, authorized by P.L. 98-8, and for the Harlan, KY
and Barbourville, KY elements of the project authorized by Section 202
of P.L. 96-367.

(3)  Cost Sharing for Unstarted Recreation Features.  The cost
sharing provisions of Section 103 apply to any recreation features of
projects on which physical construction was not initiated prior to April
30, 1986.  Once funds have been budgeted for the recreation feature, the
District Commander should negotiate an LCA with a local sponsor using as
a guide the flood control model LCA contained as Appendix A to this
regulation.  An LCA package including a financing plan should be prepared
consistent with the provisions of this regulation and submitted through
the respective Division Office to CECW-O for processing to ASA(CW).  The
major change in the cost sharing of recreation features of authorized
projects brought about by P.L.  99-662 is that the non-Federal cash
requirements will now be made in proportion to thescheduled construction
outlays on this project feature rather than being deferred until the
recreation feature is completed and turned over to the local sponsor. 
Additionally, the value of Lands, Easements, Rights-of-Way, and
Relocations (LERR) will be credited against the local sponsor's
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fifty percent cost share.  Accordingly, a Federal/non-Federal allocation
of funds table should be prepared and included in the LCA package (see
Appendix B.).  This funding schedule should match the Feature 14 account
on the PB-2a for the project and should also include associated E&D and
S&A.

d. Cost Sharing Policies.  Specific cost sharing policies for various
project purposes are contained in a series of Engineer Circulars
developed by CECW-RP which are updated annually.

e. Pre-Construction Engineering and Design (PED) Costs.  All PED cost
incurred subsequent to the feasibility study are considered a part of,
and included in, the total project cost to be cost shared and included in
the LCA.  The PED costs to be repaid by the non-Federal sponsor are to be
treated as a component of the first year construction costs and included
in the non-Federal sponsor's first year cash requirements.  An example of
non-Federal sponsor's cash requirements for construction of a
hypothetical structural flood control project is contained in Appendix B. 
The example includes the recovery of PED costs.  On projects having
separable elements, only those PED costs associated with the specific
scheduled separable element will be included in the LCA for that element. 
PED costs for unscheduled elements are not cost shared unless and until
those remaining elements are scheduled for construction.  Additional
guidance on PED costs is contained in separate guidance furnished by
CECW-P.

f. Drafting and Executing the LCA.

(1)  General.  During the feasibility study, the full implications
of the local cooperation requirements are discussed with the sponsor
within the context of the current Model LCA.  The first draft LCA,
however, is prepared by the District Commander in conjunction with the
local sponsor after completion of the feasibility phase and after funds
are allotted to initiate PED.  In all cases, the general design
memorandum (GDM) for the project shall include the draft LCA.  Ideally,
the LCA will require only minor changes once the project is budgeted as a
construction new start.  No commitments relating to a construction
schedule or specific provisions of the LCA can be made to the local
sponsor on any aspect of a project or separable element until:

(a)  The GDM is approved by the Division and reviewed by
HQUSACE or approved by HQUSACE, as appropriate;

(b)  The project is budgeted as a new Construction Start or
construction funds are added by Congress, apportioned by OMB, and their
allocation is approved by ASA(CW); and

(c)  The draft LCA has been reviewed and approved by the
OASA(CW).
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(2)  Relationship to Scheduling Work and Funds.  Development of
the LCA should occur consistent with the District Commander's goal to
achieve a realistic study, construction, and funding schedule, to include
early development of a forecast final cost estimate for construction
based upon seamless (continuous) funding from initiation of the
Feasibility Phase through completion of PED for cost shared projects. 
The non-Federal sponsor should be made aware of the required investment
decision points associated with project authorization and construction
funding.  Early LCA negotiations and provision of a forecast final
construction cost estimate facilitates:  (a) a clear understanding and
acceptance of Federal and non-Federal roles and responsibilities in
implementing the project, (b) a solid basis by which the non-Federal
sponsor can arrange financing to support an achievable construction and
funding schedule, and hence, (c) an implementable project that meets the
budget criteria for selection as a new start.

(3)  Execution.  Once a project has been selected as a new
construction start, the District Commander shall begin final negotiations
with the local sponsor and submit the draft LCA package (see paragraph
7.a.) for review by HQUSACE and approval by the ASA(CW).  All LCA's
covered by this regulation are to be signed by the local sponsor and the
ASA(CW).  The ASA(CW) will sign the LCA after the Agreement is signed by
the local sponsor or concurrently with the sponsor at a signing ceremony. 
LCA's will be executed only after the GDM for the project is approved and
an Appropriations Bill containing funds for the project is enacted into
Law.  However, an objective will be to obtain final approval of the LCA
by the ASA(CW) and OMB between release of the President's budget and
budget mark-up by the Congressional Appropriations Committees. 
Generally, this means that the GDM would be complete by the time the
President makes his budget submission to Congress.  With an approved GDM,
processing and approval of the LCA can occur as soon as the project has
been budgeted as a new construction start.  All LCAs on budgeted New
Construction Starts will then be ready to be signed when the initial
construction funds are appropriated.  For other potential new start
candidates which have not been included in the President's budget, LCA's
will be approved only after funds for such projects are specifically
added by Congress and their allocation is approved by ASA(CW).  Appendix
C contains a flow diagram which depicts the new process.  Construction
can commence with the allocation of construction funds during the first
quarter of the fiscal year.  However, Federal construction funds will not
be released for a project until the LCA is fully executed including
approval of the financing plan by ASA(CW).
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(4)  Separable Elements of Ongoing Construction Projects,
Resumptions, and Unstarted Projects Previously Funded for Construction. 
The guidance contained in (3) above is also applicable to separable
elements of ongoing construction projects, resumptions, and unstarted
projects previously funded for construction.  However, the budget
requests for these projects or separable elements are very likely based
on specific DM's or reevaluation reports because the GDM's for the parent
projects are outdated.  Furthermore, the feasibility reports for these
projects/separable elements were in all likelihood accomplished at 100
percent Federal cost and as a result the projects have not previously
been subject to any type of cost sharing market test under the cost
sharing and financing provisions of P.L.  99-662.  Therefore, while the
development of a preliminary draft LCA may be undertaken during
accomplishment of the specific DM or reevaluation report, it is
especially important that no commitments relative to a construction
schedule or specific provisions of the LCA be made to the  local sponsor
on any aspect of a project or separable element until:

(a)  The DM or reevaluation report is approved by the Division
and reviewed by HQUSACE or approved by HQUSACE as appropriate;

(b)  The project/separable element is budgeted as a new work
recommendation or construction funds are added by Congress and such
allocations are approved by ASA(CW); and

(c)  The draft LCA has been reviewed and approved by the
OASA(CW).

(5)  LCA Relationship to Engineering Technical Reports.  In all
cases for separable elements of ongoing construction projects,
resumptions, and unstarted projects previously funded for construction,
the specific DM's or reevaluation reports must readily:

(a)  Serve as the basis for understanding and confirming the
economic justification of the project and the breakdown of Federal and
non-Federal project responsibilities;

(b)  Provide a technical description of the project to be
constructed; and

(c)  Attest to the satisfaction of "NEPA requirements."

(6)  Congressional Adds.  Special instructions from CECW-B 
and/or CECW-RN will be provided relating to the development of draft
LCA's for unbudgeted new start Congressional adds once they have
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been approved by ASA(CW) for construction.  These instructions will
supplement the general guidance provided above.

g. Ability to Pay--Flood Control Projects.  For all projects with
flood control outputs, a "Whereas" clause shall be included in the LCA
indicating that an ability to pay analysis was performed for the project
and indicating whether the project is eligible for any reduction in the
non-Federal cost sharing requirements as a result of the Ability to Pay
analysis.  Section 103(m) of P.L. 99-662 requires that any cost sharing
agreement under Title 1 for flood control be subject to the ability of
the non-Federal sponsor to pay.  The ability of a non-Federal sponsor to
pay shall be determined at the time of LCA development in accordance with
procedures established by the ASA(CW).  A further analysis of a local
sponsor's "ability to pay" will not be made once the LCA for a project is
executed.  The procedures for applying the ability to pay analysis are
published in 33 C.F.R., sections 241.1 - 241.6, entitled, "Flood Control
Cost Sharing Requirements Under the Ability to Pay Provision."  The model
flood control agreement (Appendix A) contains contract language for
projects for which (a) there is no cost sharing reduction under Section
103(m); and (b) where there is a cost sharing
reduction as a result of the Ability to Pay Test.

h. Cost Sharing Waiver for the Territories.  Local cost sharing
requirements for all studies and projects in American Samoa, Guam, the
Northern Mariana Islands, the Virgin Islands, and the Trust Territories
of the Pacific Islands, will be reduced, up to $200,000 for each study
and project in accordance with Section 1156 of P.L. 99-662.  Cost sharing
for such studies and projects will be established using the
general cost sharing criteria.  The non-Federal cost for each study
and/or project will then be reduced by $200,000 or to zero if the non-
Federal share is less than $200,000.  Waivers for studies and projects
are considered separately.  If the waiver for a study is less than the
$200,000 maximum, there is no "balance" remaining for transfer to a
project waiver.

i. Cost Sharing for Cultural Resources.  There may be instances where
a project authorization does not contemplate and specifically provide for
Federal and non-Federal cost sharing in connection with the preservation
of (pre)historic properties and such properties are encountered after
authorization of the project for construction.  When such properties are
encountered, all inventory, mitigation, and/or recovery costs associated
with preservation shall be 100 percent Federal non-reimbursable costs up
to the limit of one precent of the total Federal Appropriation required
for construction, as provided in Section 7(a) the Archeological and
Historic Data Preservation Act of 1974, P.L. 93-291.
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If these costs will exceed the one percent limit, the District shall
submit a waiver request through Division to HQUSACE (CECW-PP) for
OASA(CW) approval with a recommendation for appropriate cost sharing. 
Additional guidance on cost sharing for cultural resources will be
provided by CECW-RP in separate guidance.

5.  Budgeting and Accounting.

a. Integration with Budgetary Process.  The District Commander will
fully inform the project sponsor on how funding of a project must be
integrated into the Department of the Army's budget process in accordance
with the annual program and budget request for Civil Works activities. 
The Civil Works program must be developed within the Administration's
multi-year budget ceilings and within obligation ceilings for
construction imposed by Congress.  Currently there are such obligation
ceilings prescribed in Section 901 of PL 99-662 for Fiscal Years 1989,
1990, and 1991.

b. Budgetary Priorties.  For a project to be considered as a budgeted
new construction start, it must meet the budgetary criteria contained in
the annual program and budget EC released by CECW-B about March of each
year.

c. Release of Budgetary Information.  Budgetary information cannot be
furnished to the local sponsor until the President releases his budget to
Congress.  However, the District Commander should be working with the
local sponsor prior to a project being budgeted to insure that an optimum
construction schedule is developed recognizing the local sponsor's
financial capabilities and ability to acquire LERR, as well as Federal
budgetary constraints.  To assist in this process, preliminary project
cost estimates and preliminary construction schedules and funding
requirements can be made available to the local sponsor as long as budget
recommendations developed for the budget year and following fiscal years
are not made available outside the Department of the Army prior to the
release of the President's budget.  Further, detailed project schedules
(PB2a's) can be made available to the local sponsor once the President's
budget has been released.  This same procedure should be used during each
fiscal year to revise the project schedule and coordinate funding
requirements with the local sponsor as
appropriate.

d. Cost Accounting Procedures.  Procedures currently used to track
costs assignable to project sponsors and to the Federal share will be
consistent with those used for "traditional" project cost accounting. 
CERM-FA is currently developing
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procedures to be used for cost accounting on cost shared projects. 
Until those procedures are developed, procedures contained in Chapter 6,
paragraphs 7 and 8 of ER 37-2-10 should continue to be followed.

e. Non-Federal Costs.  Credit will be allowed for reasonable costs
incurred by non-Federal sponsors which are directly related to the
implementation of the authorized project, and which are included by the
Federal Government as part of 'total project costs' as shown on the
approved project cost estimate (PB-3).  This policy means that project
sponsors will be reimbursed or otherwise given credit for those
reasonable direct and indirect costs which are properly allowable and
allocable to their accomplishment of the non-Federal responsibilities
for the project.  Procedures for determining allowability of such costs
are contained in OMB Circular No. A-87, Cost Principles for State and
Local Governments.

f. Maintaining Adequate Records.  The Government and the Local
Sponsor shall keep books, records, documents, and other evidence
pertaining to costs and expenses incurred to execute the authorized
project in such detail as will properly reflect total project costs. 
Both parties shall maintain such books, records, documents, and other
evidence for inspections and audit by authorized representatives from
either party.  Section 10 of P.L. 100-676 requires the Secretary of Army
to furnish periodic statements of project expenditures to project
sponsors upon their request.  Such statements shall include an estimate
of all Federal and non-Federal funds expended by the District and a
schedule of anticipated expenditures during the remaining period of
construction.

g. Audit Requirements.  The Government and the Local Sponsor shall
make available at their offices at reasonable times, such books, records,
documents and other evidence for inspection and audit by authorized
representatives of each party to an LCA.  The Government shall conduct
such audits of the Local Sponsor's records for a project, as are
appropriate, to ascertain the allowability, reasonableness, and
allocability of its costs for inclusion as credit against the non-Federal
share of project costs.  Costs of the audit will be included
in total project costs and cost shared accordingly.  If the Local
Sponsor is involved in an audit program governed by the Single Audit Act
(P.L. 98-502), then the local sponsor is encouraged to include its
records for the project with those records being tested for major
Federal Assistance Programs.  The Corps of Engineers will not duplicate
audit work performed under the Single Audit Act
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provisions.  Any supplementary audit work conducted by the Corps of
Engineers shall utilize the single audit findings.  The costs of a
supplementary audit will be included in total project costs and cost
shared accordingly.

6.  Negotiability.

a. General.

(1)  LCA's are legally binding agreements that set forth the terms
of the relationship between the Federal Government and a local sponsor
interested in development of a water resources project.  The
negotiability of any LCA provision depends upon whether the item is
specified by law, required to support an important Federal policy not
related solely to water resources development, or needed to ensure
consistency and uniformity among generic types of projects.

(2)  All signed LCA's must reflect the project requirements set
forth in P.L. 99-662 and any specific requirements set forth in
individual project authorization.  For those projects authorized by P.L.
99-662, these requirements are one and the same.  LCA's that do not
reflect the cost sharing requirements of P.L. 99-662, and any additional
requirements contained in the law authorizing the project, will not be
approved by the ASA(CW).  Further, if a sponsor lacks the legal
capability to provide the required cooperation and is not willing or
able to obtain the necessary authority, an LCA cannot be executed.  In
recognition of this fact, no deviation whatsoever will be accepted to
the "Certificate of Authority" contained as Exhibit A to the model LCA's
or to the Release of Claims Article of the model LCA's.  (See Appendices
A and D.).

(3)  Certain standard clauses--the so-called "boilerplate"
provisions, reflect important Federal socioeconomic or contracting
policies and are not subject to negotiation.  Such provisions include
participation in and compliance with applicable Federal flood plain
management and flood insurance programs, compliance with the civil rights
laws, project description, and the "Officials Not To Benefit" clause.

b. Project Scope.

(1)  General.  Before drafting of an LCA can begin, the Government
and the sponsor should agree on two items:  the scope of the project to
be constructed; and the specific work to be covered by the LCA.  Normally
these items will be identical, but in some cases there could be
substantial differences.  The District Commander should obtain an
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LCA for the project described in the GDM or latest Corps report, as
appropriate.  The project description section of the draft LCA must fully
describe the project to be constructed and any underlying or baseline
conditions that must be in place for the project to function as designed. 
Further, the "Obligations of Parties" section of the draft LCA must fully
describe the respective responsibilities of the Government and the local
sponsor as set forth in the authorizing documents.  If the local
sponsor's proposal differs from the project included in the President's
budget, the District Commander may preliminarily negotiate project
changes to the extent that the project remains consistent with the
authorization and with Principles and Guidelines (P&G).  The District
Commander must ensure, however, that the local sponsor understands that
final decisions concerning such changes rest with ASA(CW).  If the
modified project is not consistent with the authorization, the District
Commander should inform the sponsor that additional authority is required
and that an LCA is premature.  In any event, negotiation of a deviation
from the NED plan will require ASA(CW) approval, a requirement which
applies to both reductions and increases in scope.  Ideally, any such
changes in project scope would be addressed in the GDM or latest Corps
report accompanying the final draft LCA package.  If the proposal is not
consistent with the GDM or latest Corps report, a Letter Report should be
prepared to accompany the revised draft LCA for the purpose of securing
ASA(CW) approval to deviate from the previously approved plan.

(2)  Reduced Scope.  If the project sponsor desires a project of
lesser scope than the current approved plan, its initial acceptability
must be measured against established guidelines, (e.g., economic
efficiency, safety, environmental acceptability, completeness,
effectiveness, etc.).  Since reductions in project scope will almost
always be an attempt to reduce initial capital cost, care must be taken
to ensure that the resulting project does not result in future uneconomic
levels of maintenance and repair or potentially unsafe conditions.

(3)  Increased Scope.  In some cases, local interests may prefer a
plan that is larger than the recommended plan even though sufficient
justification for Federal participation cannot be developed.  The locally
preferred plan could be an extension of the project, a larger integral
project (i.e., higher degrees of protection) or a completely
different plan.  A typical reason for preferring another plan would be
for economic development beyond that supportable by an analysis of NED
benefits.  The locally preferred project may be considered for
implementation by the Corps if the locally preferred project is in
compliance with Federal rules and statutes applicable to the Corps of
Engineers developed project.  In addition, the outputs from the locally
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preferred plan must approximate, or be greater than the outputs from the
plan that would have been recommended.  The Federal participation is
limited by what the Federal share of the recommended plan would have
been.

(4)  Request for Additional Work on a Reimbursable Basis.  During
negotiation of a draft LCA, the local sponsor may request that the scope
of the scheduled work be increased to satisfy some local requirement or
need.  Such requests may be accommodated through the LCA process if the
local sponsor is willing to provide 100 percent of the extra funding in
advance of award of construction contracts for the additional work. 
However, a full explanation of the additional work to be performed and
the justification for undertaking the work should be included in the
transmittal letter of the final draft LCA package to HQUSACE.  Work
performed under this subparagraph should not be included in the total
project costs and, therefore, will not be considered part of the Federal
project.

c. Separable Elements.

(1)  General.  Section 103(f) of P.L. 99-662 defines separable
element as a portion of a project:

(a)  which is physically separable from other elements of the
project, and

(b)  which (1) achieves hydrologic effects or (2) produces
physical or economic benefits that are separately identifiable from those
produced by other portions of the project.

(2)  Development of Local Cooperation Agreements.  Draft LCA
packages (including financing plans) should be prepared for all budgeted
separable elements of ongoing construction projects, resumptions, and
unstarted projects previously funded for construction.  If the local
sponsor desires to proceed with an element of an authorized project, a
draft LCA can be developed on that basis as long as the element to be
developed meets the definition of a separable element as contained in
Section 103(f) of P.L.  99-662.  Care must be taken, however, to insure
that the element to be pursued can stand alone, is incrementally
justified, and its construction will not adversely impact the
engineering and economic feasibility of the remainder of the project.

d. Project Cost Estimates.  Section 902 of P.L. 99-662 and Section 3
of P.L. 100-676 limit the total project cost for those projects
authorized in these Acts and subsequent project authorizations to the
authorized project cost.  These project cost limitations may be
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increased by the Secretary for modifications which do not materially
alter the scope or function of the project authorized, but not by more
than 20 percent of the authorized amount.  The project cost limitations
are to be automatically increased to account for inflation.  The limit on
total project cost growth expresses the concern of Congress for accurate
project cost estimates and the subsequent management of cost growth. 
Every effort should be made to develop and document firm, updated, and
accurate project cost estimates prior to negotiating a draft LCA with a
local sponsor.  Unexpected increases in project costs could have
detrimental effects on the financial capability of the local sponsor to
participate in the project. Therefore, to ensure understanding between
the District and the local sponsor, District Commanders are encouraged to
coordinate with local sponsors on the development of estimated total
project costs on a regular basis to include a forecast final cost
estimate (including inflation) based on an assumed design and
construction schedule.  The forecast final cost estimate, including
inflation, is the estimate that is to be inserted in ARTICLE VI, METHOD
OF PAYMENT, of the LCA under development.  District Commanders are
further encouraged to include a project cost engineer on the
interdisciplinary team developing the LCA so that the elements which
comprise the total project costs can be understood and explained to the
local sponsor.

e. Project Cost Increases after LCA Execution.  It is recognized that
in spite of every effort to the contrary, project costs may increase
after the LCA is executed.  Accordingly, close coordination must be
maintained with the local sponsor on all aspects of the project even
after execution of the LCA.  At the request of the local sponsor, the
District Commander may include language in the Termination and
Suspension article of the draft LCA to recognize the possibility of
future project cost increases (i.e., "Cost Cap Clause").  This would
allow the local sponsor the ability to request the District Commander to
defer the award of any construction contract for the project which would
result in total obligations and expenditures exceeding an agreed upon
dollar amount.  However, this amount cannot be less than the estimated
cost of the project as reflected in the LCA.  If the cost cap would be
exceeded by the award of a contract and the local sponsor requests
deferral of the award, the District Commander and local sponsor must
develop a mutually agreeable procedure to resolve the inability to award
remaining contract(s) on the project or to terminate work.  In those
cases where the cost cap would be exceeded, and the matter cannot be
simply resolved by the local sponsor securing additional funds, the
District Commander should transmit through the Division Commander
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to HQUSACE (Attn:  CECW-RN) for approval the proposed procedure to
complete the project or terminate the work.  It should be noted that
cost caps can be applied to the award of future contracts but not to
overruns or other cost increases pertaining to ongoing contracts already
awarded by the District Commander.

f. Federal Obligation to Complete Projects.  Although the Federal
Government, when entering into an agreement to construct a water
resources project, fully intends to complete the project, unforeseen
circumstances can occur which would preclude the Federal Government from
continuing the project as scheduled.  The Federal Government cannot,
therefore, guarantee completion.  An LCA, therefore, will not contain
any provision that could be viewed as imposing on the Government an
absolute requirement to expend future appropriations on the project. 
Because a sponsor may need to satisfy outside interests that there is a
significant likelihood of project completion, it may insist on
provisions that the Government simply cannot accept.  In such cases, the
District Commander should assure the sponsor that the Government will
use its best efforts to seek continued funding to complete the project.

g. Construction Scheduling and Contracting.

(1)  Construction Phasing.  Where phased construction is feasible
and justified, the District Commander may contract for construction of
the project in usable increments so project benefits are available at the
earliest possible time.  Construction phasing is presently used where
incremental benefits are possible; however, the District Commander
should advise the sponsor that incremental construction may increase
total project costs, and therefore, could affect the economic
justification for the project.  As a general principle, the
DistrictCommander should work with the sponsor in order to maximize net 
economic benefits of the project.

(2)  Timing to Accommodate Sponsor's Funding Capability.  The
primary factor controlling the initiation of construction will be the
availability of Federal and non-Federal funds.  Because substantial
non-Federal funds will be needed, the capability of the local sponsor to
supply those funds in a timely manner during construction will have a
significant impact on construction scheduling.  The District Commander
may negotiate changes to the construction schedule, including
acceleration, delays, or changes in the sequence of construction to
accommodate the local sponsor's needs, provided the resulting schedule
remains reasonable, efficient and does not significantly increase
project costs.  All changes are subject to review and approval by
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CECW-B.  The District Commander may also negotiate mechanisms to resolve
funding problems which arise during construction as a result of contract
acceleration, modifications, or slippages.  Should such administrative
claims require modifications of the LCA, such must be reviewed and
approved by ASA(CW).

(3)  Firmness of Construction Schedules.  Sponsors may desire
development of firm construction schedules.  The Contracting Officer can
include in the LCA, a statement that the Government will use its best
efforts to complete the project on schedule.  He may not agree, however,
to any LCA provision that could be construed as a guarantee that the
project will be constructed in accordance with any firm schedule.  In
this regard, our experience with schedules embodied in the LCA's that
have been signed under the new cost sharing formulas is that many have
been too optimistic.  The problem frequently is our assumption that land
will be available on, or relocations complete on, a schedule that is
consistent with our ability to complete design and award construction
contracts.

h. Issues of Sponsorship.

(1)  Definition.  In accordance with Section 221 of the 1970 Flood
Control Act, a local sponsor must be a non-Federal interest which is
defined in law as "a legally constituted public body with full authority
and capability to perform the terms of its agreement and to pay damages,
if necessary, in the event of failure to perform."  A local sponsor may
be a State, County, City, Town, or any other political subpart of a State
or group of States and includes any interstate agency and port authority
established under a compact entered into between two or more states with
the consent of Congress under Section 15 of Article 1 of the Constitution
(e.g., Virginia Port Authority, Alabama State Docks Department, St.
Tammany Levee District, Port Authority of New York and New Jersey, etc.)
that has the legal and financial authority and
capability to provide the necessary cash contributions and lands,
easements, rights-of-way, and relocations necessary to construct the
project.

(2)  Multiple Non-Federal Interests.

(a)  General.  For those projects which have multiple non-
Federal interests, the preferred option would be for one non-Federal
sponsor to be designated to take the lead and to be responsible for
executing the LCA with the Department of the Army.  Execution of the LCA
would not, however, take place until the necessary subagreements with
other non-Federal interests have been signed.
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(b)  Third-Party Agreements.  For those projects which rely
on a "third party" agreement (i.e., an agreement between a local sponsor
and a non-Federal interest which is not a signator to the LCA) for
implementation in addition to an LCA, the third party agreement must be
provided in the draft LCA package submitted to HQUSACE for review by
HQUSACE and OASA (CW).  Normally, third party agreements should be signed
by the parties prior to the ASA(CW)'s signature on the approved LCA.

(3)  Non-Federal Sponsors - Obligation of Future Appropriations.

(a)  Some States have constitutional or statutory
prohibitions against obligating future appropriations.  Such states have
been unable to enter into LCA's because Section 221 of the 1970 Flood
Control Act, as enacted, does not permit States to condition their
performance on the availability of future appropriations.  Section 912 of
P.L. 99-662 amends Section 221 by providing that:

In any (221) agreement entered into by a State, or a body politic 
of the State which derives its powers from the State 
constitution, or a governmental entity created by the State 
legislature, the agreement may reflect that it does not obligate 
future State legislative appropriations for such performance and 
payment when obligating future appropriations would be 
inconsistent with State constitutional or statutory limitations.

(b)  This provision provides relief to those States which are
precluded by their constitution or statutes from fiscally obligating the
appropriations of future legislatures.  This provision applies only to
direct appropriations made by state legislatures and does not affect
other funding sources which may be available to a project sponsor.  The
provision does not relieve a State from its financial obligations entered
into by signing an LCA.  If future State appropriations do not adequately
cover its financial obligations, other sources of revenue
must be obtained by the State to fully meet its commitments in the
executed LCA.

(c)  The limitation of this provision should be fully
explained to the local sponsor, and included in an LCA only if requested
by the local sponsor and if it is determined by the District that the
sponsor is deriving its funds directly from State legislative
appropriations and the State is limited by its constitution or by 



16

ER 1165-2-131
15 Apr 89

State statutes from committing future State legislative appropriations. 
Under such conditions, an ARTICLE entitled OBLIGATION OF FUTURE
APPROPRIATIONS may be added to the LCA as follows:  "Nothing herein shall
constitute, or be deemed to constitute, an obligation of future
appropriations by the [Legislature] of the State of [            ]."

(4)  As indicated in paragraph 6.e., Local Sponsors may request
that a cost cap be placed in the LCA which would limit their ultimate
financial obligation under terms of the LCA.  Under no circumstances can
a local sponsor limit its LERRD obligation.  However, if the local
sponsor requests it, a cost cap can be placed in the LCA under the
TERMINATION OR SUSPENSION ARTICLE.  This cap would limit the level of
financial obligation that a local sponsor would incur to a level over the
current project cost estimate.  Under terms of this limitation, if the
award of the next construction contract would exceed the amount of the
cap, work cannot proceed unless both parties agree.  If requested by the
local sponsor, the following paragraph may be added to the TERMINATION OR
SUSPENSION ARTICLE (terms in brackets to be selected based on project
type under consideration):

Notwithstanding any other provision of this Agreement, if the award of
any contract for construction of the [general navigation features of 
the] Project would result in the total obligations and 

expenditures for construction of the [general navigation features] 
[Project] exceeding $_________ the award of that contract and 
subsequent contracts shall be deferred until such times as both 

parties to this Agreement agree to resume construction of the 
[general navigation features.]  [Project.]

i. Compliance with Flood Plain Management Regulations.  In the
development of a draft LCA for a flood control or shoreline protection
project, the District Commander should inform the local sponsor that it
will be required, as a matter of local cooperation, to agree to
participate in and comply with any applicable Federal flood plain
management and flood insurance programs.  The LCA should further
indicate that the local sponsor will insure that any development in the
project area will not adversely affect the physical integrity of the
project or adversely affect the designed operation of the project.  Such
requirements as contained in the authorizing documents for the project
should also be enumerated in ARTICLE II - OBLIGATIONS OF PARTIES, of the
LCA.
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7.  Procedures and Responsibilities.

a. District Responsibilities.

(1)  Negotiation.  Once the GDM for the project is approved and
the project is budgeted as a new construction start, the District
Commander is responsible for negotiating and obtaining a draft LCA for
review by HQUSACE and ultimate approval and execution by the ASA(CW). 
Such negotiations must be conducted so as to not commit the District
Commander to a position unacceptable to the Chief of Engineers or the
ASA(CW).

(a)  Draft LCA's should be developed using the model
agreements contained as Appendices A and D to this ER.  When deviations
from the models are felt appropriate due to the particular circumstances
of the project or the local sponsor, those deviations should be
highlighted and the rationale for the deviation should be furnished in
the transmittal of the LCA package to HQUSACE.  Model provisions should
be followed to the greatest extent possible.

(b)  If negotiations have proceeded with a local sponsor
using a model agreement contained in EC 1165-2-144, dated 1 June 1987,
and it is not possible to renegotiate the agreement, the model agreement
contained in the EC may be used.  However, the transmittal of the LCA
package to HQUSACE should indicate that the negotiated draft LCA is based
on the previous model agreements and the reason why conformance with the
new model language is not recommended.  It is suggested that this fact be
conveyed to HQUSACE prior to actual transmittal of the LCA.

(2)  Interdisciplinary Teams.  HQUSACE uses an interdisciplinary
team through the LCA Review Committee to facilitate the review and
approval process for draft agreements at the Washington level.  Because
of the complexity of LCA's, FOA's are encouraged to establish an
interdisciplinary team to develop the LCA.  The interdisciplinary team
should consist of the Project Manager and representatives from Planning,
Audit, Engineering, Construction, Operations, Real Estate, Counsel,
Programs, and Resource Management.  The District Commander should select
from this team those individuals who would conduct the negotiations with
the non-Federal sponsor.

(3)  District Review.  The entire LCA package should be fully
coordinated within the District prior to transmittal to the Division
Commander.  Draft LCA's shall be reviewed by the District Counsel for
legal sufficiency prior to being transmitted to HQUSACE through the
Division Commander.  A certification
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signed by the District Counsel verifying that the District Office of
Counsel has fully reviewed the draft LCA must be included with the LCA
package.

(4)  Submission Requirements.  The complete LCA package shall
include the draft LCA (including exhibits), milestone schedule, financial
analysis, determination of the ability to pay for flood control projects,
the sponsor's statement of financial capability (see Paragraph 8), an
updated Detailed Project Schedule (ENG Form 2201a (PB 2a)) showing the
Federal and non-Federal funding schedule, fact sheet,
Federal/non-Federal allocation of funds (See Appendix B.), and the
General Design Memorandum or latest Corps report providing the technical
and economic basis for the project to be included in the LCA.  The
complete LCA package should be forwarded to the Division Commander for
review.  The cover letter transmitting the package to the Division
Commander should list all deviations from the appropriate model LCA and
provide the rationale for any deviation.  It is imperative that all
information contained in the LCA package be consistent and current.  For
instance, the estimated total project cost and non-Federal cash
requirements shown in the draft LCA should be consistent with that shown
in the project fact sheet, PB2a, and latest monthly life cycle
management report.  If the information presented is not consistent, the
draft LCA package will be returned to the Division Office for revision. 
Further coordination between District and Division Commanders with
HQUSACE should follow the point of contact procedures described in
paragraph 7.c. of this regulation.

b. Division Responsibilities.  The Division Commander should review
the LCA package and transmit 12 copies of the package as received from
the District together with his comments to CECW-RN for review and full
coordination with all appropriate elements within HQUSACE.

c. HQUSACE Responsibilities.  The processing procedures for LCA's
within HQUSACE are shown in Appendix E.  Draft LCA packages including
financing plans should be submitted to CECW-RN which will serve as the
point of contact throughout the HQUSACE review and approval process. 
CECW-RN also maintains a comprehensive data base on the status of all
LCA's for regularly authorized new construction starts and separable
elements.  This data base has been available to all Division offices
since 1 October 1987.  The information is furnished via ONTYME the first
and the fifteenth of each month.  District offices can be linked to this
telenet at their request.  Following the approval of the draft LCA by
OASA(CW), the approved draft agreement is sent to the Division and
District Commanders by ON-TYME mail.  Upon receipt of the draft
agreement, the District should:
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(1)  Prepare copies of the approved LCA to be signed by both the
local sponsor and ASA(CW).  A minimum of four originals should be
prepared for signature.  Two originals will be kept by the District and
two originals returned to the sponsor after execution by the ASA(CW).

(2)  Obtain necessary signatures on all copies of the LCA and
certificates of Authority.  The non-Federal sponsor should be instructed
to date the LCA at the time it signs the Agreements.  (Exhibit A to the
LCA).

(3)  Forward all copies of the LCA signed by the local sponsor to
CECW-RN for transmittal to ASA(CW) for signature.

d. Signing Ceremony.  Should a signing ceremony be desired, the FOA
and the local sponsor are responsible for organizing this event.  This
includes coordination with the appropriate regional Assistant Director
of Civil Works on the scheduling of a date for a ceremony which is
mutually agreeable to all affected parties.  No commitments for the
ASA(CW) to appear at a signing ceremony should be made until after
coordination with OASA(CW).  Whenever possible, interest in a signing
ceremony should be addressed in the cover letter transmitting the LCA
package to HQUSACE and should identify the Congressional District in
which the project is located and the names of affected Congressional
Representatives.

8.  Financial Capability of the Local Sponsor.

a. Financial Analysis.  An analysis of a local sponsor's financial
capability to participate in a project is required for any project which
involves non-Federal cost sharing.  The purpose of the financial
analysis is to ensure that the non-Federal sponsor has a reasonable and
implementable plan for meeting its financial commitment.  The financial
analysis should include the non-Federal sponsor's statement of financial
capability, its financing plan, and the District Commander's assessment
of the non-Federal sponsor's financial capability.  Financial
considerations can be expected to affect project scale as well as
construction, scheduling, and phasing.  A financial analysis should
accompany all draft LCA's which are submitted to HQUSACE and should be
sent to HQUSACE (ATTN:  CECW-RN).

b. Schedule of Non-Federal Payments.  Section 101(d) of P.L. 99-662
requires that the non-Federal share of a harbor project be paid to the
Government and that the non-Federal payments be made during construction
on an annual basis beginning no later than one year after construction
is initiated.  Section
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103(1) of P.L. 99-662 further provides that the ASA(CW) may permit delay
of the first year's payment up to one year from initiation of
construction on harbor projects as well as projects involving flood
control and other purposes.  Any such delays are subject to interest
charges for up to six months at a rate determined by the Secretary of
the Treasury.  A proposal by the non-Federal sponsor for a delay of the
first year's payment must be approved by the ASA(CW).  Documentation and
justification must be part of the LCA package to support the delay and
must include a repayment schedule for the non-Federal share.  (See also
paragraph 9.a.(3) and 9.d.(2)(e).)

9.  Cost Sharing Policy and the Provision of Non-Federal Funds.

a. General.  The non-Federal cost sharing and financing
responsibilities contained in P.L. 99-662 are summarized in Appendix F. 
Appendix G provides additional guidance on computing cost sharing for
navigation projects.

(1)  The LCA shall provide that prior to the obligation of Federal
funds for the construction of the project, the local sponsor shall have
either paid directly to the Government its share of the estimated total
project costs or placed those funds without the control of the project
sponsor in an escrow account or other account deemed acceptable to the
Government or otherwise provided some irrevocable commitment of payment.

(2)  The non-Federal sponsor has considerable flexibility to
determine whether to make the total estimated non-Federal share of
construction costs available at the beginning of construction or to
provide its share of construction costs incrementally over the period of
construction.  Non-Federal funds should be available to the Contracting
Officer for deposit in the Treasury prior to the award of each
construction contract.  The non-Federal sponsor is not required to
provide the total estimated non-Federal share for construction of the
total project before construction begins unless the project will be
constructed under a single contract, obligated in full at the beginning
of construction.  To the extent possible, structural projects should be
constructed in a way that permits an incremental obligation of funds,
both Federal and non-Federal, and cash contributions should be provided
in the same proportion.  Therefore, the non-Federal cash contribution
should be provided in the same proportion as the scheduled construction
(see Appendix B).

(3)  During the LCA negotiating process, available options should
be explained to the local sponsor.  The sponsor should indicate whether
it prefers to make the total estimated non-Federal share available at the
beginning of construction,
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incrementally during the period of construction, or, in certain
circumstances, after construction has been completed.  Post-construction
or deferred payments are only permitted in limited circumstances. 
During the payment negotiation process, the District Commander should
make every effort to secure provisions for full payment during the
construction period beginning with the first year of construction.  (See
paragraphs 9.d.(1) and 9.d.(3).)  The District Commander may enter into
discussions with the project sponsor about deferred payments, but shall
not commit to a deferred payment plan without the approval of ASA(CW).

(a)  Deferral of the first year payment by ASA(CW) will be
allowed only when extenuating circumstances can be documented.  A request
to negotiate a deferred payment plan should be submitted to
HQUSACE(CECW-RN) for approval by ASA(CW) as soon as the local sponsor
gives evidence that its circumstances warrant consideration of a
deferred payment plan.  When deferred payment is approved, the amount on
which payment is calculated will include interest.  Appendix B, page
B-2, provides an illustration for computing interest on a deferred
payment plan.  (See also paragraphs 8.b.  and 9.d.(2)(e).)

(b)  On commercial navigation projects, the provisions of
Section 101(a)(2) of P.L. 99-662 allow more latitude in arranging the
non-Federal payment of the additional 10 percent of the cost of general
navigation features.  Congress provided for such repayments to be made
with interest over a period not to exceed 30 years.  This provision
allows the non-Federal sponsor's repayment of the additional 10 percent
to correlate more closely with the increased revenue stream anticipated
with a harbor development project.  The District Commander should
develop the implications of the alternative payment options under
Section 101(a)(2) and review them with the local sponsor during
discussions of the non-Federal payment plan.

(4)  If the non-Federal sponsor elects to provide the funds during
construction, payment may be in the form of (a) direct payments to the
Government, (b) payments to an acceptable escrow account or provision of
an irrevocable letter of credit, or (c) such other payment method that
would make the funds available to the Government at such times and in
such amounts as are necessary to meet Government in house and contractual
obligations as they are incurred.  Non-Federal sponsors may elect to
place their funds in interest-bearing escrow accounts which allow the
Federal Government to withdraw only those funds needed.  Funds will be
transferred from the escrow account to the Treasury prior to  the actual
obligation of funds.
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(5)  If the non-Federal sponsor provides funds in excess of the
cash payment requirements determined subsequent to contract bid opening
by the Contracting Officer (i.e., bids are lower than the Government
estimate), such excess funds may be returned to the non-Federal sponsor
after award of the Contract.

b. Source of Non-Federal Funds.  There are occasions when local
sponsors may wish to meet their cost sharing responsibilities at least
in part with funds they have received from the Federal Government.  As a
general rule, non-Federal shares of project costs are to be satisfied
through the use of non-Federal funds.  Accordingly, all LCA's shall
contain the following provision under ARTICLE II - OBLIGATION OF THE
PARTIES:

No Federal funds may be used to meet the local sponsor's share of
project costs under this Agreement unless the expenditure of such 
funds is expressly authorized by statute as verified in writing 
by the granting agency.

The Corps can accept Federal funds from a local sponsor only if the
statute under which the funds were provided (or are to be provided) to
the local sponsor specifically authorizes use of the funds for that
purpose.  The burden is on the local sponsor to demonstrate that such an
authorization exists.  The local sponsor can meet this requirement by
providing the District Commander with a letter from the Federal Agency
that administers the Federal funds in question, approving use of the
Federal funds to satisfy the items of local cooperation for the project.
Such an analysis should be undertaken as part of the financing plan
required for the LCA.  This same policy applies to the use of Federal
funds used by the local sponsor to acquire any LERRD required for the
project.  No Federal funds may be used to acquire LERRD unless
specifically approved in writing for that purpose by the Federal Agency
which administers those funds.

c. Methods for Providing Non-Federal Funds.  Several sources or
methods of providing non-Federal cash requirements are available to the
local sponsor.  It is incumbent on the District Commander to work closely
with the local sponsor to determine which method is most suitable to the
local sponsor while protecting the Government's interests.  Some of the
more common methods are indicated below:

(1)  Direct Cash Payment.  For projects involving a single
contract to be completed in one year or a project that itself will be
completed in one year, the local sponsor shall provide its full cash
requirement prior to awarding the
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construction contract by delivering a check payable to the District's
Finance and Accounting Officer for deposit in the U.S. Treasury.

(2)  Escrow Accounts.  Local sponsors may wish to establish escrow
accounts to finance their share of a project.  With an escrow account,
non-Federal funds would be deposited in an interest bearing account by
the local sponsor.  Funds could then be withdrawn by the Federal
Government as necessary to finance construction of the project. 
Approval from HQUSACE (CECC-J) must be received prior to the
establishment of an escrow account.  See Appendix H for a sample escrow
agreement.

(3)  Letter of Credit.  The local sponsor may wish to provide an
irrevocable letter of credit for its share of project costs.  A letter
of credit is similar to an escrow account.  With a letter of credit, a
financial institution guarantees to the Federal Government that funds
are available from the local sponsor to meet the required cash outlays. 
As with escrow accounts, the letter of credit must be reviewed and
approved by HQUSACE (CECC-J).

(4)  Federal Repayment Districts.  Section 916 of P.L. 99-662, as
amended, provides that the ASA(CW) may enter into a contract with a
Federal Repayment District or other political subdivision of a state for
the payment or recovery of an appropriate share of the cost of a project
prior to the construction, operation, improvement, or financing of a
project.  To that end, Section 916(b) requires the approval by ASA(CW)
of a study from the state or political subdivision which demonstrates
that revenues to be generated from the Federal Repayment District will
equal or exceed the cost recovery requirements over the term of
repayment.  Any proposal that would involve the potential use of a
Federal Project Repayment District should be referred to CECW-RN
describing the specific proposal prior to preparation of a draft LCA. 
CECW-RN will coordinate with ASA(CW); advise the FOA whether a specific
study is warranted; and give specific guidelines for preparation of the
study.  Any study that is subsequently prepared should precede the draft
LCA package for approval by the ASA(CW).

d. Deferred Payments.

(1)  General.  Section 103 of P.L. 99-662 contains provisions
concerning options available for delaying payments of non-Federal cash
requirements for non-navigation projects and under certain circumstances
for harbor projects.  Payments may be delayed in special circumstances,
but only where the deferred payment plan is approved in advance by the
ASA(CW).  It is
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preferred that non-Federal contributions be provided during construction
in proportion with the outlays of Federal funds on the project.  Any
deferral of non-Federal contributions will require repayment with
interest.

(2)  Applicability.  The following summarizes the applicability of
the payment provisions of Section 103 of P.L. 99-662 to new construction
start projects.

(a)  Sec. 103(a)(4) of P.L. 99-662 - Deferred Payment of
Amounts Exceeding 30 Percent.  This provision permits the local sponsor
of a structural flood control project to defer payment of that portion of
the contribution which is in excess of 30 percent of the costs assigned
to flood control over a 15 year or shorter period if agreed to by the
ASA(CW) and non-Federal interests beginning at the date construction of
the project is completed.  Any cash requirements deferred under this
provision will be assessed an interest charge at a rate determined
pursuant to Section 106 of P.L. 99-662, by the Secretary of the Treasury. 
(See paragraph 2 of Appendix I for guidance on deferred payments.)  This
provision is available for all structural flood control projects at the
discretion of the local sponsor.

(b)  Section 103(b) of P.L. 99-662 - Nonstructural Flood
Control Projects.  Additional funds needed to bring non-Federal
contributions pursuant to Section 103 up to 25 percent of the cost
assigned to nonstructural flood control may be paid over a 15 year or
shorter period, if agreed to by the ASA(CW) and non-Federal interests. 
Repayment shall begin on the date construction of the project or
separable element is completed, and must include interest at a rate
determined pursuant to Section 106 of P.L.  99-662.  (See paragraph 2 of
Appendix I for detailed guidance on computing interest on deferred
payments.)

(c)  Sec. 103(g) of P.L. 99-662 - Deferral of Payment.  This
paragraph defers payment by a non-Federal sponsor of its share of project
costs until November 17, 1989 for the following authorized projects:

- Boeuf and Tensas Rivers, Tensas Basin, LA and AR, 
 authorized by the Flood Control Act of 1946

- Eight Mile Creek, AR, authorized by P.L. 99-88
- Rocky Bayou Area, Yazoo Backwater Area, Yazoo Basin, MS,
  authorized by the Flood Control Act approved August 18,
  1941
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This section does not exempt these projects from the cost sharing
provisions of P.L. 99-662.  It merely delays initiation of payment of
the non-Federal share of project costs for three years after passage of
P.L. 99-662.

(d)  Sec. 103(k) of P.L. 99-662 - Payment Options.  This
provision gives the ASA(CW) limited discretion to authorize a non-Federal
project sponsor to extend its payment for a project over a period not to
exceed thirty years after completion of construction.  This provision is
principally intended to allow extended payments of non-Federal cash
requirements for projects with vendible outputs such as M&and;I water
supply and hydropower.  Section 103(k) of P.L. 99-662 will not be applied
to flood control projects.  (See paragraphs 9.d.(2)(a) and 9.d.(2)(b)
above for deferred payment provisions which apply to flood control
purposes.)

(e)  Section 103(l) of P.L. 99-662 - Delay of Initial
Payment.  This Section authorizes the Secretary to permit a non-Federal
interest to delay the initial cash payment required under Sections 101
and 103 for up to one year after construction on a project is begun.  Any
delayed initial payment will be combined with the second year's payment
and paid to the Government at the beginning of the second year of
construction.  In addition, the delay of the initial payment would be
subject to interest charges for one-half the period of delay at a rate
determined by the Secretary of Treasury under the provision of Section
106 of P.L. 99-662.

(3)  Negotiation.  Any recommendation for a delay in payment of
the non-Federal cash requirement as provided for in Section 103 should be
clearly explained in the transmittal letter of the draft LCA package to
HQUSACE with full justification for why a delay of payments should be
incorporated into the LCA.  No commitments should be made to a local
sponsor on delaying their cash contribution until the draft LCA
containing such provision has been reviewed and approved by ASA(CW).

(4)  Procedures.  Appendix I provides procedures for determining
interest on deferred payments.

10.  Work Performed by Local Sponsors.

a. Flood Control:  Section 104 of P.L. 99-662.  Policies and
procedures for determining whether work performed by local interests is
compatible with a project for flood control under the provisions of
Section 104 of P.L. 99-662 have been developed and are provided in ER
1165-2-29 entitled, "General Credit for
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Flood Control."  Questions and issues concerning credits associated with
flood control projects under Section 104 should be referred to CECW-RR
for resolution.

b. Commercial Navigation:  Section 204 of P.L. 99-662.  Policies and
procedures for determining reimbursement for construction of navigational
improvements in harbors or inland harbors of the United States, or
separable elements thereof, to be undertaken by non-Federal
interests in accordance with Section 204(e) of P.L. 99-662 are provided
in ER 1165-2-120 entitled, "Reimbursement for Advance Non-Federal
Construction of Authorized Federal Harbor and Inland Harbor
Improvements."  Questions and issues concerning Section 204 should be
referred to CECW-RP for resolution.

c. Advance Work:  Section 215.

(1)  Section 215 of the Flood Control Act of 1968, P.L. 90-483, as
amended, authorizes local interests to receive credit or reimbursement
for work they wish to perform on a Federally authorized project in
advance of Federal construction.  The 1968 Act was amended by Section 12
of P.L. 100-676 which limits Federal credit or reimbursement for a single
project to $3,000,000 or one percent of total project costs for the
authorized project, whichever is greater, except that the amount of
reimbursement or credit for a single project may not exceed $5,000,000 in
any fiscal year.  The ASA(CW) is authorized to allot not to exceed
$10,000,000 for such purposes or any one fiscal year, subject to the
availability of appropriations.  It is Corps of Engineers policy to
recommend use of this authority only when it can be clearly shown that it
is in the Government's interest to enter into a Section 215
Agreement.  The Government's interest is normally shown through a
reduction in Federal cost for the project or through an acceleration of
the overall completion schedule for the project.

(2)  Generally, a Section 215 Agreement will not be pursued on
projects that are specifically budgeted as a new construction start
unless extenuating circumstances can be demonstrated to justify a Section
215 Agreement in addition to the LCA for the project.  The desire of a
local sponsor to perform a portion of a budgeted new construction start
in advance of the Federal construction schedule for that element of work
is not adequate justification by itself to enter into a Section 215
Agreement.

(3)  In those cases where the District and Division Commanders can
demonstrate that use of a Section 215 Agreement is warranted, non-Federal
entities shall be given a credit for the value of the work performed
which shall be applied against other
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local cooperation required by the project authorization.  Cash
reimbursement will be allowed only to the extent that the value of the
sponsor's work exceeds the total of required non-Federal contributions
against which credit may be given, and payment will be subject to the
availability of appropriations for that purpose.  On flood control
projects, no credit can be given against the 5 percent cash contribution
toward total project costs during construction of the project.  Credit
can be given against all other requirements of local cooperation (i.e.,
LERRD required for the authorized project and any additional cash to
meet the 25 percent minimum non-Federal cost share.)  Non-Federal costs
in connection with LERRD which are local cooperation items required by
the project authorization are not subject to reimbursement under a 215
Agreement (and do not count against the Federal limitation on Section
215 reimbursement or credit).  The costs for provision/accomplishment of
LERRD for the work covered by a 215 Agreement will be credited, to the
extent appropriate, when the Federal project is undertaken (i.e., credit
will be acknowledged in the LCA for the Federal project).

(4)  Specific guidance on Section 215 Agreements is contained in
ER 1165-2-18.

11. Policy on Relocations.

a. Relocations.  The term "relocations" shall mean raising and
lowering, altering, adjusting, or protecting a facility, as well as
changing its location.  As shown in Appendix F, the local sponsor shall
perform or assure performance of relocations for most projects.  (See
paragraphs 11.c.(4) and 11.d.(3) for policies on removals).

b. Local Responsibilities.  Upon notification from the Government,
the local sponsor shall accomplish or arrange for accomplishment at no
cost to the Government all alterations and relocations of buildings,
highways, railroads, bridges for non-navigation projects (other than
railroad bridges and approaches thereto), public utilities (such as
municipal water and sanitary sewer lines, telephone lines, and storm
drains), pipelines, aerial utilities, cemeteries, and other facilities,
structures, and improvements determined by the Government to be
necessary for construction of the project.

c. Flood Control and Other Purposes.  See Appendix F for specific
policies governing cost sharing for highway and railroad bridges.
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(1)  Highway Bridges.  Alteration of highway bridges necessitated
by a flood control project are considered part of the LERR requirements
for the project and, therefore, are the responsibility of non-Federal
interests.  Alterations to provide for the structural integrity of
highway bridge foundations, piers, or abutments that are to remain in
place should be included as part of the basic project and cost shared
accordingly.  For instance, when deepening channels below footings of
existing bridge piers is required, the piers may be reinforced,
underpinned, or reconstructed as part of the basic project to be cost
shared.

(2)  Railroad Bridges.

(a)  Alterations/Relocations.  Alterations or modifications
to existing railroad bridges, such as temporary detours, alterations to
foundations and abutments for the bridges that are to remain in place,
and approaches thereto, including trackage that must be altered/modified
as a result of any project related bridge alteration/modification, will
be considered a part of the project construction cost and will be cost
shared in accordance with the cost sharing applicable to the project
purposes.  Any trackage not directly related to a particular railroad
bridge alteration/modification will be considered a part of LERR to be
performed or paid for by the non-Federal sponsor.

(b)  New Railroad Bridges.  As with alterations or
modifications of existing railroad bridges, the cost of new railroad
bridges, required as a result of project construction in fastlands or new
channel alignments, will only be considered a project cost and cost
shared in accordance with the basic project purpose when the original
authorizing documents reflect the proposed new bridge as a Federal cost. 
The cost of new railroad bridges required in fastlands or new channel
alignments not treated as a project cost in authorizing documents will be
considered as part of the LERRD requirements of the project.

(3)  Utilities and Facilities.  Normally, utility and
facility relocations, including sewer lines, required as part of a
project are a local responsibility and should be performed at 100 percent
non-Federal expense.  The local sponsor in some instances will be
entitled to credit for any relocations for which it pays.  The local
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations or reimbursed the owner for the work
that has actually been acccomplished.  Credit eligibility in such cases
will be based on responsibility for the relocation.  If the
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sponsor is actually responsible for the relocation, credit will be given
even though the owner of the utility or facility volunteers to relocate
the facility at no cost to the sponsor.  If, however, the sponsor has
authority to require the relocation at no cost to the sponsor, no credit
will be allowed.

(4)  Removals.  The cost of removal of utilities and
facilities (i.e., those not being relocated) are considered to be a part
of the total project cost and are cost shared accordingly.  The cost of
acquiring such utilities or facilities, leading to their eventual
removal, is the responsibility of the non-Federal sponsor and should be
considered as part of LERR.

d. Navigation-Harbor Projects.

(1)  Highway and Railroad Bridges.  Alteration of highway or
railroad bridges necessitated by navigation-harbor projects are
considered as part of project construction costs; not as components of
lands, easements, rights-of-way, relocations, and disposal areas (LERRD). 
Cost sharing policy for bridge alterations is governed by the provisions
of the Bridge Alteration Act of 21 June 1940 (Truman-Hobbs), as described
in ER 1165-2-25.  Truman-Hobbs procedures provide for allocating
alteration costs between the bridge owner and the navigation project. 
Those bridge alteration costs assigned to the navigation project are then
considered part of the General Navigation Feature (GNF), and cost shared
with the local sponsor on the same basis as other GNF costs.

(2)  Structures and Facilities (Non-Utility).  For navigation
projects, Section 101(a)(3) of P.L. 99-662 requires that the non-Federal
interests shall provide the lands, easements, rights-of-way, relocations
(other than utility relocations which are separately discussed under
paragraph 11.d.(4) and (5)), and dredged material disposal areas
necessary for the project.  It must be understood by all involved in the
project that it is the basic responsibility of the local sponsor to
assure that relocations of structures, facilities, and all improvements
are to be performed at non-Federal expense.  This does not affect any
ability of the sponsor to arrange with the structure or facility owner to
perform the work and absorb the costs of such work.  The local sponsor
will be entitled to credit for any relocations necessitated by the
project that it pays for against the 10 percent repayment required under
Section 101(a)(2) of P.L. 99-662.  As in the case of utilities, the local
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations nor reimbursed the owner for the work
that has been accomplished.  Credit eligibility in such cases will be
based on responsibility for the relocation.  If the sponsor is actually
responsible for the relocation, credit will



30

ER 1165-2-131
15 Apr 89

be given even though the owner of all structures and facilities
volunteers to relocate the facility at no cost to the sponsor.  If,
however, the sponsor has authority to require the relocation at no cost
to the sponsor, no credit would be allowed.

(3)  Removals.  The cost of removal of facilities (i.e., those not
being relocated) is considered to be a part of the cost of general
navigation features (GNF), to be cost shared based on project depth when
such facilities are located on fastlands.  But the cost of acquiring such
facilities, leading to their eventual removal, are the responsibility of
the non-Federal sponsor and should be considered as part of LERRD.  The
cost of removal of items located within the Navigation Servitude are
considered to be an owner responsibility, and the owners should be
informed by the sponsor or, if necessary, by the Government, that they
are to remove such items prior to the commencement of construction.  If
individual items exist which are partially located on fastlands and
partially within the Navigation Servitude Line, a reasonable allocation
of the cost of removal should be made between that which is owner
responsibility and that which is part of GNF.  The removal of debris, as
well as items for which no owner can be found, is a dredging cost to be
cost shared as a part of the cost of GNF.

(4)  Utility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth Less Than 45 Feet.  For navigation projects authorized
for less than or equal to 45 feet in depth, Section 101(a)(4) of P.L.
99-662 requires that the non-Federal interest "... shall perform or
assure the performance of all relocations of utilities necessary to
carry out the project."  It is the basic responsibility of the local
sponsor to assure that utilities are relocated at non-Federal expense. 
This does not obviate the ability of the sponsor to arrange with the
utility owner to perform and absorb the costs, if willing, of the
relocation.  Section 13 of P.L. 100-676 amended Section 101(a)(2) of
P.L. 99-662 by allowing the local sponsor a credit for utility
relocations against the required 10 percent repayment.  Credit, however,
would be based on responsibility for the relocation.  If the sponsor is
actually responsible for the relocation, credit will be given even in
cases where the owner of the utility volunteers to relocate the utility
at no cost to the sponsor.  If, however, the sponsor has legal authority
to require the relocation at no cost to itself, no credit would be
allowed.

(5)  Utility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth in Excess of 45 Feet.  For navigation projects
authorized for greater than 45 feet in depth, Section 101(a)(4) of P.L.
99-662 further provides that one-half of the cost of each utility
relocation be borne by the utility owner and one-half by the local
sponsor.  Again, as in paragraph 11.d.(4),
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it is still the basic responsibility of the sponsor to assure that
utilities are relocated at non-Federal expense.  Credit will be provided
against the local sponsor's required 10 percent repayment for one-half
of the relocations cost borne by the sponsor for each such utility being
relocated.

(6)  Use of Federal Authority to Accomplish Relocations,
Acquisitions or Removals.

(a)  In those cases where the local sponsor has, despite
every reasonable effort, failed to reach agreement with affected owners
regarding relocations or removals, and further, lacks the authority to
force such actions, the Federal Government may elect to exercise Federal
authorities to compel the relocation or removal where such authorities
exist.

(b)  The exercise of Federal powers in this regard shall not
relieve the local sponsor of its statutory responsibility to assure the
relocations or the acquisition of lands and items to be removed, at no
expense to the Federal Government.  Consequently, any Federal expenses
incurred in compelling the relocation or acquisition including
administrative and litigation expenses will be borne entirely by the
local sponsor.  Federal funds will not be made available to conduct the
actual relocation or acquisition.  Moreover, any Federal action shall in
no way determine the ultimate apportionment of the relocation or
acquisition costs between the owners and the local sponsor.  The question
of how relocation or acquisition costs are shared is to be resolved
between the local sponsor and the owners of the facilities in question
(except for utility relocations on deep draft navigation projects which
will be borne 50/50 between the utility owner and the local sponsor).

(c)  Notwithstanding the above, continued construction on a
navigation project should not be compromised by the refusal of an owner
of items or facilities located in property subject to the Navigation
Servitude to remove or pay the cost of removal of such items.  As a last
resort, the forced removal of any item subject to the Navigation
Servitude may proceed using funds made available jointly by the Federal
Government and the local sponsor, in proportion to the cost sharing
appropriate for the project.  The District Counsel should explore and
develop all available means for the full recovery of such expenditures
for removals from the appropriate owners, including any necessary
coordination with the local United States Attorney.  Such costs would
include all necessary administrative and litigation expenses.  Upon
recovery of these costs, the Local Sponsor shall be reimbursed for its
share.
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e. Method for Crediting Relocations.  The model LCA's provide a
specific formula for crediting relocations.  (See ARTICLE IV--VALUE OF
LANDS AND FACILITIES of the model Flood Control LCA, Appendix A, and
ARTICLE IV of the model Harbor LCA, Appendix D).  Generally, the value
to be given the construction, relocation, alteration or modification of
utilities, shall be that portion of the actual costs incurred by the
local sponsor.

f. Navigation-Inland Waterway Projects.  Cost sharing is not
applicable for those navigation projects located on the Inland Waterways
System in which the Inland Waterways Trust Fund will be used to pay 50%
of the construction cost.  Accordingly, no LCA is required.  However, the
District Commander should make every effort to manage and budget for a
continuous no-gap schedule from completion of the Feasibility Phase
through PED.  The forecast final cost estimate for construction should be
based on this seamless (continuous) funding schedule.

12.  Lands, Easements, Rights-of-Way and Dredged Material Disposal Areas.

a. General.  In addition to cash requirements, non-Federal sponsors
are required under P.L. 99-662, to provide all lands, easements,
rights-of-way, and dredged material disposal areas (LERD) necessary for
the construction, operation and maintenance of the project.  It is
preferred that all LERD for the project, or at a minimum, all LERD for a
useable segment thereof, be provided by the local sponsor prior to the
advertisement of any construction contract for the project.  However, in
limited circumstances, construction may proceed even though all the
necessary real estate interests for the project have not been acquired,
provided that for each construction contract, a valid right of entry has
been obtained for the interests necessary to support such construction
contract prior to award of the contract.  Where there is only one
construction contract for the entire project, all LERD necessary for
construction of the project must have been acquired by the local sponsor
prior to the award of the construction contract.

b. Donated LERD.  There may be cases where the local sponsor wishes
to make available to the Federal Government LERD that it owns or controls
without receiving credit for its value.  Notwithstanding the local
sponsor's desires, the fair market value of the LERD will be included in
total project costs.  Accordingly, the local sponsor will receive credit
for the donated LERD based on its fair market value as of the date of
award of the first construction contract.
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c.  Value of LERD.  Under P.L. 99-662 cost sharing provisions, a value
must be given to LERD's to determine the credit to be applied toward the
non-Federal share.  The model LCA's provide specific guidance on
crediting LERD's.  The credit for lands which the local sponsor owned
prior to the award of the first Government construction contract will be
the fair market value as of the date of award of the first construction
contract.  For acquisitions by the local sponsor which occur after the
award of the first construction contract, the relevant time for credit
purposes is the date of the acquisition.  The fair market value shall be
determined by an appraisal to be obtained by the local sponsor.  The
appraisal will be prepared by an independent and qualified appraiser who
is acceptable to both the local sponsor and the Federal Government.  The
Government shall review and approve the appraisal.

(1)  For LERD acquired by the sponsor within the five year period
prior to the date the LCA is signed, or any time after the LCA is signed,
the value of the credit shall include the actual associated costs of
acquiring the interest (e.g., closing and title costs, appraisal costs,
survey costs, attorney's fees, mapping costs) plus reasonable, allocable,
and allowable indirect costs that can be shown to be necessary to the
accomplishment of the local sponsor's responsibilities for the project. 
The local sponsor shall also receive credit for any relocation assistance
payments made in accordance with the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970, P.L. 91-646, as amended.

(2)  In the event of an involuntary acquisition which occurs
within a one-year period preceding the date this Agreement is signed or
which occurs after the date this Agreement is signed, the value assigned
to the LERD credit shall be based on court awards, or on stipulated
settlements that have received prior Government approval.

(3)  If, after the first Government construction contract is
awarded, the sponsor finds it will have to pay in excess of the appraised
fair market value to voluntarily acquire the property, the sponsor may be
entitled to a credit for the entire purchase price if it has received the
prior written approval of the Government of its offer to purchase such
land.

(4)  There may be certain cases where the valuation methods in the
model LCA's do not fairly reflect the sponsor's actual contribution of
LERD.  For example, where the sponsor has acquired improved land but
demolishes the improvements prior to making the land available to the
Government, the fair market formula specified in the LCA would not
account for the cost to the sponsor of the improvements but, rather, only
the value of
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the underlying land.  Other situations may involve the contribution of
rapidly depreciating land (e.g., farmland) for the project.  In such
cases, the District may request HQUSACE approval through the Division
Commander for the contributed LERD to be given an alternate valuation. 
These cases will be the exception rather than the rule and the decision
to use this alternate crediting provision will be made on a case by case
basis.  In such cases, the value of the LERD will be the sum of:  (a)
actual purchase price paid by the sponsor, plus (b) associated
acquisition cost (e.g., title and closing costs such as appraisal costs,
survey costs, attorney's fees, and mapping costs) provided these costs
are reasonable, allocable, and allowable.  In any event, the non-Federal
sponsor shall be given credit for costs it incurs as a result of
implementing the Uniform Relocations Assistance and Real Property
Acquisition Policies Act, P.L. 99-646, as amended.

(5)  Where the value of LERRD in a structural flood control
project is greater than 45 percent of the total project cost, the LCA
should be prepared to reflect that agreement has been reached on the most
efficient and practical means for acquisition of the LERRD over 45
percent.  If there is no Government acquisition, the District Commander
should budget for the value of the LERRD exceeding 45 percent.  The LCA
should then provide a mechanism for the Government to reimburse the
local sponsor this difference upon completion of construction.  (See
paragraph d. of ARTICLE II - OBLIGATIONS OF PARTIES and explanatory note
in paragraph b.3. of Option II, ARTICLE VI - METHOD OF PAYMENT of the
model Flood Control LCA, Appendix A).

(6)  Where the estimated value of the LERRD for a structural
project is close to the 45 percent level at the time the LCA is drafted,
the language in paragraph b.3. of ARTICLE VI-METHOD OF PAYMENT of the
model Flood Control LCA, Appendix A, should be used.

(7)  Where the value of the LERRD for a non-structural project is
forecasted to be less than 25 percent, the non-Federal sponsor can
request one of three payment options.  One option is to ask a
non-Federal sponsor to voluntarily contribute cash during construction. 
Section 103(b) of P.L. 99-662, prohibits requiring the non-federal
sponsor to pay cash during construction.  A second option for the
non-Federal interest is to make payment at the completion of the project
and after the final accounting is performed.  Interest will be charged
on the deferred cash payments at a rate determined pursuant to Section
106 of P.L. 99-662.  (See paragraph 2.a., 2.b., and 2.e.  of Appendix I,
Deferred Payments by Non-Federal Interests.)  The



35

ER 1165-2-131
15 Apr 89

third option is to make deferred payments with interest, as discussed in
paragraph 9.d.(2)(b) above.  The amount of the cash payment (or of the
principal owed) will be determined by the difference between the value
of LERRD and the value representing 25 percent of the total project
cost.

(8)  Where the value of LERRD for a non-structural project is
forecasted to be greater than 25 percent, the non-Federal sponsor can
request one of two options.  The first option provides for the non-
Federal sponsor to acquire all LERRD and seek reimbursement for the
difference between the value of LERRD and the 25 percent non-Federal cost
share for the project.  The second option is to transfer to the
Government the financial responsibility for paying for that portion of
the LERRD whose value will cause the non-Federal sponsor's cost share to
exceed 25 percent.  Legal responsibility for accomplishing the
acquisition of LERRD remains with the non-Federal sponsor.

(9)  The District will need to account for the implications of the
payment option selected by the non-Federal sponsor in paragraph (8) or
(9) above when budgeting for project funding.

13.  Operation, Maintenance, Repair, Replacement, and Rehabilitation
(OMRR&R).

a. Navigation Projects.  The Federal Government is responsible for
the operation and maintenance (O&M) of the "general navigation features"
of commercial navigation projects, except that in the case of a deep
draft harbor, the non-Federal interests shall be responsible for an
amount equal to 50 percent of the incremental cost of operation and
maintenance for depths greater than 45 feet (Section 101(b) of P.L. 99-
662).  The non-Federal sponsor is responsible for the OMRR&R of all
public berthing areas; public terminals, wharves, and transfer
facilities; and dredged material dikes, bulkheads, spillways and
embankments necessary for the project.  The U.S. Coast Guard is
responsible for OMRR&R of all aids to navigation.  On projects having
commercial and recreational features, the non-Federal sponsor is
responsible for 100 percent of the OMRR&R cost allocated to recreation. 
On projects involving prevention or mitigation of erosion or shoaling
attributed to Federal navigation, the non-Federal sponsor is responsible
for 100 percent of the OMRR&R costs including all project mitigation
measures.  The OMRR&and;R on fish and wildlife enhancement measures,
however, is cost shared 25 percent non-Federal and 75 percent Federal.
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b. Other Projects.  Except for the OMRR&R on enhancement lands, the
non-Federal sponsor is responsible for 100 percent of the OMRR&R cost for
all non-navigation projects.  On fish and wildlife enhancement lands the
non-Federal sponsor is responsible for 25 percent of the OMRR&R costs.

c. Forecasting OMRR&R Costs for Local Sponsor.  During the
negotiation of an LCA, the local sponsor should be made aware of
activities it will be required to undertake in the performance of its
OMRR&R responsibilities.  This involves providing an estimated annual
cost to perform its operation and maintenance functions and to establish
the necessary reserves to satisfy future repair, rehabilitation, and
replacement requirements.  Sponsors should be made aware that the
estimated annual OMRR&R costs will be refined as the final project
design is completed and will be adjusted to constant dollars after the
project is transferred to the local sponsor.  This constant dollar
estimate should be provided to the project sponsor at the time the
forecast final construction cost estimate is determined based on a
seamless (continuous) funding schedule.

14.  Environmental Considerations.

a. NEPA Requirements.  LCA's will not be executed nor will
construction be initiated (award of initial construction contract or
acquisition of real estate by the Federal Government) on any new start
construction project until NEPA, Clean Water Act, Coastal Zone Management
Act, Endangered Species Act, Fish and Wildlife Coordination Act, and
National Historic Preservation Act planning phase requirements are met. 
The final NEPA requirement culminates with either a Record of Decision
(ROD) to be signed by the Corps official approving the project on filing
the final Environmental Impact Statement (EIS) or by the signing of a
Finding of No Significant Impact (FONSI) by the District Commander on
Projects having an Environmental Assessment (EA).  Specific guidance is
contained in the following:

(1)  National Environmental Policy Act:   ER 200-2-2
(2)  Clean Water Act:   ER 1105-2-50
(3)  Fish and Wildlife Coordination Act:  ER 1105-2-50
(4)  National Historic Preservation Act:  ER 1105-2-50
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b. Fish and Wildlife.  Specific cost sharing policies for fish and
wildlife mitigation and enhancement features are contained in a series
of Engineer Circulars developed by CECW-RP which are updated annually.

FOR THE COMMANDER:

ALBERT J. GENETTI, JR.
Colonel, Corps of Engineers
Chief of Staff
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